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May 7, 2008 

Farm Credit Administration 

1501 FlirTTl Credll Dnve 

McLean, VA 22102-5090 

Via em:lil at regcomm@fca.gov 

Re: Loans In Areas Having Special Flood Haurds; Interagency Questions and Answers Regarding Flood Insurance 

On March 2).2008, the Federal Regulalors Jomt/y issued a Nollce withm the F'edcr1Il Regl!ller requesting publiC 

comment on the proposed revisions to the 1997 FFIEC "Interagency Questions and Answers Reg8J'ding Flood 

Insurance" ("·Q&'A"). As specified within the attached document, Ihe Nallona) Flood Detcnninlltion ASSOCiation 

(''NFDA") urges your conSideration of our concerns WIth regard to particular gUIdance provided in the proposed 

Q&A. 

The NFDA IS II professionlllllSSociation ofcomplmies that works WIth fcdcrl&lly regulated lenders to faclhtate 

compliance with the mandatory purchase requirements under the National Flood Insurance Program ("NFIP"l, the 

result of which is that improvements located in the Special Flood Hazard Area ('"SFHA") are covered by flood 

insur3ncc. Member companies of me NFDA also provide services to insurance companies and agents for raring 

flood polIcies undcr the NFIP, and 10 other insurance-related cnulles for nsk management purposes. Depending on 

the marketplace. Ollr industry completes 20 to 30 million flood hazard determinalions per year Annually. the 

industry responds to ~s many as 1,250,000 telephone inquiries from lenders, insurance agenrs and homeowners by 

an~wering questiol1s Ihat arise over flood hazard determinations, FEMA's flood maps. as well as the NF'IP itselfand 

itS requirements As a result our extensive experience, ~e have an undermndlng ofthc: flood regulations govcrnlng 

lenders, Ihe NFIP rating guidelines, and the mSurance compalllcs' and h::ndmg instllutions' proccs:lcs and procedures 
related to flood 7.Ol'e detenTllnacions. 

We appreciate che opportunity to provide our comments and your willingness to consider thcm as you move forward 

to a final Q&A 

Sincerely, 

c!)~ ~~~ 
Cheryl Small 
Vice-President and Policy Adviser 
National Flood Determination ASSOCIation 

Enclosurc=s: "NFDA Comments on SectIon XV (Questions 64 and 65) of the Proposed Interagency Qucsllons and 
Answers Regarding Flood Insurance'· (2-page document) 

9249 S. Broadway 2DO-435 

Highlands Ranch, CO 80129 
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NFDA COrnmeDlJ on Section XV (Quo5llons 64 and 6S)
 

orehe Propo.ed fntuagency Que.tion. and An6wen ReeardiDt: Flood lnfiuranu
 

The: NFOA has serious concCTTIs abour proposed questions and answers 64 nnd 65 of the "[nteragem:y Questiong and 

AnSwas Rcgarding flood Insurance" ("Q&A") which would require that lending institutions have procc~scs in 

place lu identify and resolve flood zone discrepancics bctween the Ic:nder'~ Sllllldard Flood HaLlrd OClennination 

form ("SFHO") and the NFIP flood insurance policy If accepted as proposed, lenders would be responsible for (I) 

idcntlfying discrepancies: (2) working to determine if discrepancies are "legitimatc" according to the Regulators, 

and documenting those cases; (3) resolVing the discrepancies thllt arc not legitimate; (4) Involving borrowers In the 

Lener of Determination Review proce&s through FEMA. when di:;ercpancles are not resolved; and (5) incorporatmg 

processes to enslU"C that there is no mOre than "occasional" inslances of unresolved dlscreplUlcics or be 5uhject to 

violations and fines Lending Insllrution& and insurance companies ullh"e in many cases rhird pany prOVIders. such 

:19 NFOA. member companies. for this flood zone information and lh~se pnvau: companies have developed their own 

processes to identify and resolve discrepancies when they arise 

By cllceutlng sanctions against lenders for not successfully idenrifying and (esol vlOg flood zone discrepancll!s, the 

proposcd Q&A appears to crCllte a duty for le"ding mstitutlons which presently docs not extst under Ihe federal 

rcguhllions, thar is, a dlAty to ensure that a flood insurance pohcy IS rated properly Pursuant to these regulations, 

~nlletcd by each Regulatory Agcncy from the Riegle Commumty Development and Regulatory Improvement Act of 

1994, P.L. 10]-325. lenders must ensure that new loans arc covered by t100d insurance "in an amount at least cqual 

to the outstanding principal bll.lance of Ihe 10811 or the maximum limit of coverage made available under th~ Act"" 

and lhat during the term of the loan that the amount of tlood insurance is not "Jess than the amount required for the 

propcny" 42. U.SC 4012a Thus, in order to be compliant lenders musr ensure that (I) flood insurance is in place 

on deSignated loans and (2) IS 10 an amount sufficient according to the reqUiremenl$. There.s no reference in the 

legistal1ve h'StOry of the Act, of which we arc aware, that equates the zonc used by an insurance company to rate a 

policy to lliendcr'~ compliance requircm.:n13 as described llbove. 

Insurance agenu collect the premium from the policyholders based upon the rates provided by the Write-Your-Own 

Companies (WYOs) which are established by the NFlP. Lending inStitutions do not have inf1ueflce Ova the WYO 

or the agency, thus a duty would be created Wtthout providmg lenders with thc authority to effectively exercise that 

duty. Although FEMA Bulletin W-0802J. dated April 16,2008. direcl.s WYO companies to ..US( lhc most 

hazardous flood lone for rating when presented with two different l100d .£ones. unless the building qualifies for the 

'grand fathering rule ..•• some lenders have ellprcssed apprehension about conflIcts in these situations, espeCially 

when rhere is an e"is1ing policy in place. Somc WYOs or agents m..y bc reluctant to dismiss "one information 

obhlincd for the purpose of Illtmg In favor ofa flood L.onc which they dId not pay for and upon which they may not 

ncccssarily expressly rely. This reticence may result in part from concern over C:Jl.posure to liability whIch may anse 

in the cvcnt rhat a policy is mls-~tcd. We also have concern over exposW"e to addnionalliabillty for the lefldlng 

institUtions which rcsult from the creation ofthis new duty for overseemg the rating process. Aggrieved borro\\lers, 

or other third partle~, may brine claims against the lending in&lItullon for perceived damages llllcgedly ariSing OUt of 

an inslilulion's violations of the federal regulalions. As a result, some lenders are expending conslderablc: resources 

on researching, developing. and obtamin!: direction on proper procedures to follow In order to be compliant. 

When discrepanCies occur, lenders would necd to determine iflhe discrepancy is ""legitimate" based upon the 

NFIP', "Grandfather Rul~s". Presently. there IS no mechanism ....hcreby lending institUtion" would be made awnn: 

of whether a given rllte is grandfathered, thus lending Insrirutions may not be able to confinn whcther or not a 

legitImate rcason for the discrepancy eXists. We are finding that some lenders IlfC considering ordenng two 
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detemllnallons on a gi ven property~ne based upon the current /lood map for regulatory purposes and one based 

upon hislonc flood maps for grandfathcring purposes Even with a historic determination, lenders would not have 

the informahon nece&sary to confirm whether a policy was gTandfathered Furthermore, the proposed process docs 

no! take into consideral1on another scenario for gnndfathering which also could result 111 insufficient premium for a 

given polocy The Grandfather Rules enable the insurance company to rate the polley bllsed on a prior Base Flood 

Elevanon (BFE) Ifappropriate in addition to a hIstone flood lone. Thus, 3Il agent could nitc a poltcy ba...~ed upon an 

II1correct hl&lOflC BFE, collect insufficient premium, and the property could suffer a Oood loss. Givcn that the 

SFHD does not require BFE information, the lender may never ha\le knowledge of a BFE dIscrepancy. Therefore, it 

is Inconsistent to task lhe lenders WIth effectuating a parrial dIscrepancy re\llcw process for other polley rallng 

faclors (such as flood 7.one) without being able to detcrmme conclusively whether a policy was properly rated We 

do not bclic\lc thatlhe Regulators Intend the review lind resolution offlood insurancc policy rating faCtor 

discrepancies (flood zone, BFE, construction dale. elC.) to fall under [he purview of lending institurions. 

(fthe lender IS unable to reconcile a flood zone dIscrepancy, the proposed Q&A suggest that the lender and 

borrower Jointly request that FEMA review the determmatlon. The Lener of Detcrmmarion Review (LODR) 

process (44 CFR 65./7) was establiShed as a means Whereby Il borrower C(\uld dispuh: or conte!>t n lend~r' 9 flood 

determination. However, in a situation involving a dispu~ Over a lender's SI'HD VCTSUS an insurance f1ltin~ 

determi"atlon, thcre may be no dispute from the perspective of the borrower aIId no inccntive for him or her to 

cooperate (as required by the regulation), espcclally considering that cooperanon may result man $80 fee and a 45­

day delay Since thc LODR process requJrl:s that the joint SUbmission occur within 45 dsys of tile lender's 

notification to the borrower that flood insurance is required. some lenders h;JVe poimed out that the LODR proce~s 

would be Impraclical or inappropriate in portfolio review situations or '" relation 10 closings that may occur morc 

than 45 day~ after such notification. 

ImpofUmly, lenders, and insurance eompvues (or that matter, already have proce~scs 10 place with their flood 

determination pro\lidcrs to review and resolve flood zone detennination discrepancies thllt occur from rime to time, 

usually due to map issues. Lenders have taken the initiative to in5htute these processes without the thre:ll of 

sanction, :md a majority of discrepancies are resolved prior to the i~ullncc ofa flood policy. As a parmer in nood 

compliance WIth lenders and Insurance companies, we can artcstto the success ofthcsc review processes to ensure 

that (J) mandatory purchase of flood IOsurance guidelines are Wtderstood when appropriate, and (2) policy rlltin~ 

infonnntion is accurate. If a policy hllppens to be mis-rated, the NFIP Standard Flood Insurance Policy currc=ntly h~s 

a remedy for thIS Situation ("Reduction and RtI!o'WlQlion 0/Coverage ". Section VII G.). Through this process, in 

Ihe eVent of II flood loss 10:lll insured stnJc1tJre for which Ihc polley was mis-rated based upon a mis'-determinalJon 

of the flood :lone, the NFIP would temporarily reduce the amounl of coverage available to a policyhold~r and then 

notify the policyholder and mortgagee ofthls reduction and the need for additional premIum to be paid m order to 

reform the policy coverages back 10 the original amount While Ihis may certainly be an IOconvenience at the nme 

o(the loss. it is an effecti ve way to remedy a mis-rating situation and to ensure that the NFl P receives appropriale 

premium for its policies. Finally, the NFDA has not secn statistical evidence that these mis-ruting situanons have 
been so commonplace as to significantly Impact the NFIP from a finatlcial perspective. 

For thc reasons descnbed above, the ~ FDA docs not suppon Ihe changc 10 the regulations whIch would subjeCt 

lending institUlions to a finding of non-compliance and Ihe irnpheations arising therefrom for not Identifying and 

resolvin~ flood zone discrepancu:s. We commit 10 continue to work with our client companies to ensure that proper 

flood information IS utilized In both mdustries a"d to encourage cooperlltJOn between all panics involved. 
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